Flanagan
Lieberman
Hoffman
Swaim
Attorneys at Law
318 Wes! Fourth Street
Daylon, Ohio 45402
93712235200

MAR t 1 1997

BAY GUTZEIT, CLERK
BOONE CifCUIT/DISTRIGTCOURTS
BY: %°] D.C.

IN THE COMMONWEALTH OF KENTUCKY
BOONE COUNTY CIRCUIT COURT

SUSAN WERNER : CASE NO. (.}f’j, ¢1-002 53
61 Brittany Lane
Fairfield, Ohio 45014

and
COMPLAINT FOR .
JUSTIN WERNER : DECLARATORY JUDGMENT
61 Brittany Lane
Fairfield, Ohio 45014

Plaintiffs,
Vs,
FINKE HOMES, INC.
3180 Burlington Pike
Burlington, Kentucky 41005

Defendant.

Now come Plaintiffs, by and through counsel, and state as follows:

1 Defendant, Finke Homes, Inc., is a Kentucky corporation with a principal place
of business located at 3180 Burlington Pike, Burlington, Kentucky 41005.

2 Plaintiffs, Susan Werner (nee Hall) and Justin Werner are individuals, husband
and wife, who, at all times, relevant herein resided in the State of Kentucky.

B On or about April 19, 1996 the parties entered into a Sales Agreement. The
Agreement, attached hereto as Exhibit “A”, is a preprinted form Agreement
prepared by Defendant.

4. Pursuant to the terms of the Agreement, Defendant promised to build a home

on Lot #30 in the Cardinal Cove Subdivision in Burlington, Kentucky and
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conveyed a lot and home to the Werners for the sum of One Hundred Twenty- |
Six Thousand Seven Hundred Sixty Dollars ($126,760).

The construction by the seller was to be completed within one hundred twenty
(120) days from the date of excavation (Exhibit “A”, paragraph 5) and the
closing was to be not earlier than September 20, 1996. (Exhibit “A”,
paragraph 3).

The parties agreed that time was of the essence in the contract. (Exhibit “A”,
paragraph 14).

Plaintiffs complied with all terms and conditions of the contract by making a
One Thousand Dollar (§1,000) deposit on April 20, 1996, and a Five
Thousand Three Hundred Dollar ($5,300) additional deposit on July 18, 1996.
Excavation on Lot #30 began on August 1, 1996.

As of January 30, 1997, the home has not been completed.

Under the terms of the contract, the house should have been completed not
later than December 1, 1996. (Exhibit “A”, paragraphs 5 and 14).

On or about December 11, 1996, Plaintiffs contacted Defendant, by letter,
concerning the construction delays, the scheduling of a closing and
construction errors that had occurred.

The Defendant did not respond.

On January 2, 1997, Plaintiffs notified Defendant that Defendant was in default
under the contract, gave notice of termination of the contract and demanded
refund of their deposits totaling Six Thousand Three Hundred Dollars
($6,300).

The Defendant did not respond.

On January 21, 1997, the Plaintiffs, by facsimile, ordinary mail and certified
mail demanded full refund of their deposits.

The Defendant did not respond.
On or about February 10, 1997, Plaintiffs received a letter dated February 4,

1997 with a date of mailing of February 7, 1997 indicating that the home
would be ready for a final walk-thru on February 18, 1997. Plaintiffs were also







