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MAR t 1 1997

BAY GUTZEIT, CLERK
BOONE CifCUIT/DISTRIGTCOURTS
BY: %°] D.C.

IN THE COMMONWEALTH OF KENTUCKY
BOONE COUNTY CIRCUIT COURT

SUSAN WERNER : CASE NO. (.}f’j, ¢1-002 53
61 Brittany Lane
Fairfield, Ohio 45014

and
COMPLAINT FOR .
JUSTIN WERNER : DECLARATORY JUDGMENT
61 Brittany Lane
Fairfield, Ohio 45014

Plaintiffs,
Vs,
FINKE HOMES, INC.
3180 Burlington Pike
Burlington, Kentucky 41005

Defendant.

Now come Plaintiffs, by and through counsel, and state as follows:

1 Defendant, Finke Homes, Inc., is a Kentucky corporation with a principal place
of business located at 3180 Burlington Pike, Burlington, Kentucky 41005.

2 Plaintiffs, Susan Werner (nee Hall) and Justin Werner are individuals, husband
and wife, who, at all times, relevant herein resided in the State of Kentucky.

B On or about April 19, 1996 the parties entered into a Sales Agreement. The
Agreement, attached hereto as Exhibit “A”, is a preprinted form Agreement
prepared by Defendant.

4. Pursuant to the terms of the Agreement, Defendant promised to build a home

on Lot #30 in the Cardinal Cove Subdivision in Burlington, Kentucky and
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conveyed a lot and home to the Werners for the sum of One Hundred Twenty- |
Six Thousand Seven Hundred Sixty Dollars ($126,760).

The construction by the seller was to be completed within one hundred twenty
(120) days from the date of excavation (Exhibit “A”, paragraph 5) and the
closing was to be not earlier than September 20, 1996. (Exhibit “A”,
paragraph 3).

The parties agreed that time was of the essence in the contract. (Exhibit “A”,
paragraph 14).

Plaintiffs complied with all terms and conditions of the contract by making a
One Thousand Dollar (§1,000) deposit on April 20, 1996, and a Five
Thousand Three Hundred Dollar ($5,300) additional deposit on July 18, 1996.
Excavation on Lot #30 began on August 1, 1996.

As of January 30, 1997, the home has not been completed.

Under the terms of the contract, the house should have been completed not
later than December 1, 1996. (Exhibit “A”, paragraphs 5 and 14).

On or about December 11, 1996, Plaintiffs contacted Defendant, by letter,
concerning the construction delays, the scheduling of a closing and
construction errors that had occurred.

The Defendant did not respond.

On January 2, 1997, Plaintiffs notified Defendant that Defendant was in default
under the contract, gave notice of termination of the contract and demanded
refund of their deposits totaling Six Thousand Three Hundred Dollars
($6,300).

The Defendant did not respond.

On January 21, 1997, the Plaintiffs, by facsimile, ordinary mail and certified
mail demanded full refund of their deposits.

The Defendant did not respond.
On or about February 10, 1997, Plaintiffs received a letter dated February 4,

1997 with a date of mailing of February 7, 1997 indicating that the home
would be ready for a final walk-thru on February 18, 1997. Plaintiffs were also




I advised that if they did not schedule the walk-thru and if they refused to close |
then Finke Homes would consider them in default of the contract and retain all ‘
I monies paid. (Copy attached as Exhibit “B”).

| |
| WHEREFORE, Plaintiffs demand that this Court finds that the Defendant has ':
' breached the Sales Agreement of April 19, 1997, and order Defendant to refund Plaintiffs all |
deposits totaling Six Thousand Three Hundred Dollars ($6,300) plus interest. Plaintiffs also

demand that Defendant be ordered to pay costs, expenses and fees including attorney fees |
incurred herein. i

| Respectfully submitted,

| FLANAGAN, LIEBERMAN, HOFFMAN & SWAIM

| 4 r

o= ra. il
David L"Hall,#0021654
. 318 West Fourth Street
|! Dayton, Ohio 45402
' (937) 223-5200 (fax) 223-3335

| Attorney for Plaintiffs
: |
*i
| S
I A/
i \ i),
| Va
I

Flanagan
Lieberman
Hoffman
Swaim
Attorneys al Law
318 West Fourih Street
Dayton, Ohio 45402
5132235200
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EXHIBIT
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3180 Burlington Pike
Burlington, KY 41003
(606) 586-7583
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SALES AGREEMENT

AGREEMENT between Burlinglon Eatales. Inc.. heralnalier called ““Saller' and

shail be provided by Seller Setler agraes thal such yncomplaled ltems shall

= ne compleled as soon as weather condilions permil.
AL \ .m Q \J:)FL‘C % [ Any items doinemined to requirg corrective aclian as 3 rasull of tho Pre-seliio-
e U \.;c;}\& ; N e

o T el

U\\C) \‘\-:)-.. hereinalter calleg ""Buyer *

1. Ba¥s al Agreement. For 1he conaiderationa herainalter gel forth, Seller agrees 1o
12l and convey and Buyer agresa 1o purchaie, upon 1he terms and condillona set Torth

in this Agresment,_ (8) the tand described as followa: Lot ¥ ED

Block .~ Subdhvision M

a4 recorded On a plat tiled among the recards o

Courty, Stata of ___KY | n Plar Sook . Pago ==

togethe ith (b) home 1o be buil quiby Seiter according 1o
Seller's é L‘.».Qéé: T
e
“Plan, Se1 # § q%ﬁ Alternata __&5*__
in a workmanithe manner subatantislly rdance with ptans and specilications

which have been reviewed by Buyer (coflegiively calied ““propariy’),

Moded homes, Il any, and any adverilsing or pramotional materials used or
dlaplayed by Seller are lar diaplay purposec only and ars not the basia of the bargaln
beiween Seller and Buyer. The obligationa of Satlar under this Agresmant shall ba
determined sataly by rtlerance 10 the plana and specilicalions {reiefred to above) and
the terma of this Agreemenl.

2. Sales Prics and Schadule ol Paymanis. Tha price of the house and fol including ah

——

optional {terms liated betew I3 .. ., .. ... ..
Thie sales price |3 peyable as folluws. \ m’n
(a] Cash sarnest money due upon signing of 1)
\his Agraament the raceipl of which 18
hereltry scknowlediged ., it
{b} Additional cash paymant on or belors
Itve days alter receipt of loan approval

&} Oiher

{¢) Balance dye upon selllemet o be paid
by n cashier's check or a check from
a title company approved by Safler ... ..,

i Oplional  lteme: Opllonsl  ilems  included  In the

salem  price  are;

Contingent upen Buver ohbtaining

financing with agents help

}%C,E t E
X . MO E

ewne . 0BY Mo CASSn R
o Dedt 20N

All pdditional exiras mual be evidencad in wriling.
4, Precondiifana e Construcilon. Consiruction by Salier shall begln as spon as
posaibia after racaipl by Sailer al:
{a) Cash paymenis calied lor in 2(a} and {b) above within ths lima provided:
(5} Salaction sheels compleled end signed by Buyer within 7 days on lorms
furnished by 3alier;
le) Writlan morigage commilmen! within 30 days by a lending instiuiion for &
movigage loan secuted by the proparty In the amount necassary o complels
pAymani at seitlement, ar othar evidéncs satisfaclory ta Seller of Buyer's abli-
ity to complels payment at settiement;
{d} Wrillen approval of plans and specilicailona within 30 days by the Buyar.
la) All neceasary governmant approvals and parmils, I any, within 30 days.
Buysc shall provide llems {a), (b} and (¢]. Saller and Buyer wiil cooparats \n oblaining
tlams (d} ard (e).
5. Scheduls of Consiruction. Construction by Seller ahall be completsd in accordance
with Paragraph 1 and satiisment shall take plece In xcordance wilth Peragraph 8 on
or belors one hundred \wenly (120) days aller commencemean! ol consiruction, with

mmpledlon gxpecied on or around

120 days from excavatiogms £7  dayo

ment [napaction canducted by Saller and Buyer will be complelad as 3oon a3
s praclteal. bul is not cause for dedaying seltiamant it ail other canditions ol
thig contract have been fullilied.
I tm i event that Sellar is ynable 1o obilain the malerlals apecitied on 1ha plans
or apeciiications gr iha Hems shawn ogn the selection sheets through reason-
able: s0urces ol supply. Seller ghall hava the right lo dvbstitute matearials ol
gimilar patfern and design and subatantially egulvalent quality,
The ipcation and ground slevation Al (he hgmea on the inl and the receaslty, it
any. o roverss tha plan ol the home 12 conferm 1o tha exialing iot contaurs arg
to be detormined by Sellsr ai i3 aole discretion
Sehier moy remmove such trees from the lot as || deems neceasary 19 conatruc!
Ing horse and W shall nol De responsible tor any damage to or destruction al
remaining 1ré=s during ar resuiting Irom the process of construction.

(@) Seller resarves ihe right ta meke changes la plans and specifications solely for
ihe purpgsas ol mecnanical Installariena. building code requiremenls, and
nyrmal architeclural design Improvemants subsenquent (0 the Jdale of this
Agreement,

B. Clasing Cosia/Seiitsrment Charges/Prepaids. All closing cosiafseitlamenl charges
Incluging bul net limited 1o all convayance lees, transiar taxes, recording fees)
prepaid items (including bul not limited te mortgage Insurance pramiums, prepald
lire and hazard Insurance praminme, prepaid redl estata laxes, and prepald Intereat
on the muoigage), and all olhor lender.required 'ees and chargea shall ba paid by
Buyﬂr%u:ept the (otlowing items, H any, 1o be pakd by Seller:

of Joan amount to _he paild towards
closing costs oo vedxe N\owe, dsure,
A

L]

7 Sstllmmant Alter complellon af consiruciion In mccordance with (his Agreomant
satllement shaill take place on a dale and 3t a place 1o be selecied by Salier on no! less
than ten (10) days nollca to Buyer. Upon paymeni by Buyor of tha balance due Seller
ang expensas ol seltiemanl and all proper Tees and chargea in connéclion with 1,
Seller ahall canvay |he proparty 1o Buyer by peneral warranly deed, 1itle to ba good
and markeiabis, Iree of ilens, ancumbrances, easemants (except far Wity
pasamenis and any othor essemenis which may be absarvad by an inspection of the
propery, assessmenls, and realrictions running wilh the [and and comman {o the
subdivigion}. Possession shall be given to Buyer when Saller receives the balance of
iha purchase price and, prior thareio, Buyer shall have no righl to enler upon of
orcupy |he property withoul the writlen approval of Sellar. In the avent thal Buyer
refusea to saille al |ha dale specilled by Sellar In accordance with thia paragraph,
Saler may, at lis opllon, hold the Buyer in delaull under paragraph 8, or Seliar may
alecl, at (1a disgretion, fo axtend the time for atilement for succasslve parlods ol 30
days bayond tha pravigusly established dgalo, provided (hat Buyer pays 1o 3aller a fee
of 1% of the 3ai8s price tn artvanca 1of aach such 30 day oxiension. Should Buyer nat
eelllm within an switension period, Buyer anall be In delaull of thia Agreament undar
paragraph' 4.

8. Cancalistian by Sallsr. In the guent Itema 4(0) and 4(#) cannol be ablalred in thirly
days or In 1he evant thal Seller shall geterminn, in good 'alth, and for reasons beyon
1= control, Including ANy cause specliisd in Paragraph 5(a) and Inciuding any pandin
or declared govarnmenial moratorium, that the home purchaasd herounder cannal b
completed and made avallable tor occupancy prior to tha time provided lor seillemesn
harsunder o¢ wilthin a raasonania tima tharsalter, or If Seller shali be undble to dallve
good and markelable litle to the properly, this Agrsament may ba cancolled al
option of tha Saller, upon {en (10) days written nolica o Buyer, In tha aveni o
cancallalion aa provided for in this paragraph, Seller's llabiilly shalt be limiled lo 1
relurn of all monles paid hersunder by Buyer, and upon such relurn, 1his Agreeman
shall bs null and void and Sotler shall be relassed fram all obligallons heraundar,

9. Dwetaull by Buyer. Oelauit by Buysr shall ba deemed !0 have occurred upo
Buyar's Isllure (a) la make all cash payments on tr befora the dales specifisd haceln
{b) to provide itams 4 (b) and 4(c] an the timas apecitied) {(c) on (he dals appointed, b
{ender at settlament \ha amounts called lor hergin and accepl like, or {d) 1o comol
with any othar tarma of this Agreament. In the event of Buysr's dafauit unger thi
Agreemanl, Buyar agrees (hal all sums ol money gald heraundes pricr 1o fue
dafaull shall ba retalned by Seller as ligukdated damages, or In (e allermative, Salle
may =eck spacitic performanca of this Agresment or any parl \hereol |In any court ¢
competent Jurisdiction.

10. Convenanis and Esvemnanla. The properly purchasad hersunder and carialn olhe
proparly in Ihe araa herscf may be sublected 1o cerlain reairictive covenants, agre
menis, charges and resirictions ay ained in ar provided for In certain instrumeani
recorded among Ihe land records a&gz‘:&__ County, Withgut limille
any provision hereol, Byyer accepls Niile to (ke progperly jublect to tha mailers 1hy
IdentHisd and lo gny other similar provisions contained In Irstruments recorde
amaong Ihe appropriate 1and racords prior to the transiar of title hereunder,

11, This Agreemeni sball be binding on the parties and [hoir heirs, l80sl represss
atives and assigns,

12, This I3 tha complate Agieement bdtween tha partien. There are no writien or or
agreements or undarstandings directly or indirectly connecled with this Agresma
thal ars nol incorporaled hergin uniess (hey are pul In writing, dgned by the partl
and aitached hareta.

12. Amsignment. Buyer's infarsst and obligation harsunder shall not be azaignat
withoul wrllten consent of Saller.

V4, TIME 15 OF THE ESSENCE OF THIS AGREEMENT. THIS IS5 A LEGALI
BINDING CONTRACT. READ AND UNDERSTAND ALl PROVISIONS PRIOR °

SIGMING. IF NOT UNGERSTOQD, SEEK LEGAL OR QOTHER COMPETE
ADVICE.

INWITNESS WHEREQF, tha oafl' ﬁvo sxecuted and dellverad this Agreement

WA




{8) In ihe svoni of delaya resuiting from sny ol tha lotlowing ceuses, the lime Tor
comptetion al construction ahail be extendsd lor a pariod of 1lme equal to 1he Wilnass
tength of the dolay, and Saller shall not b wte fov any fallyre or deday (n
construclion caused by: Witneas,
(1) Acts or delautt of Buyer. -

(2} Acta or defawils of any deveiopar or contracior engagsd In conetruct-
Ing or inatalling stresta of Uliiilisy, #:‘S
{3) Adverse waathar conditions. Witneaad W =

—
(4) Damage caused by lire, storm, sarthquaks or othar casumity. MI (f‘/
(S} Shixe, lockout, or other iabor troubis af any kind. Buyer A . _)'?//
M) Ciln-wmrrnmlul monirats, procadurss, reguistions, resirictione or morslor- a_v fq -
umg,
(7} Atiocation of labor supplies or malarisi by or under (he muthorily of any Buyer . [Pyt sy
povernmant or gavernnenl Apency.
[8) Acts of subcontractors ar thalt emmloyess. FINKE HOMES, INC g - N
@) Acia of suppiiars of labor or material, ‘_7_1.;” ./‘] =
{b) 1n the avent 1hat on tha seiilament date scheduled in sccordanca with this By L £< Ll
Agreement the hama shall ba oiherwise habitabile, DUt SuCh ilams as [3ndacap- Vice Presigent "
Ing. exterior concrete, driveways, ltnal grading and sxlarlar painling cannol
be compieied by reason of weather condillona, satflemant shall be consum- By

mated on the date 10 schedyled 3o long as temparary access (o (he progary Aast. Secralary



February 4, 1997

TO: Justin and Susan Werner
6182 White Oak #94
Florence, KY 41042

RE: New Home at Lot 30
Cardinal Cove Subdivision

Dear Justin and Susan,

Your new home at Lot 30 Cardinal Cove 1is nearing
completion. This home is able to be closed by the end of
February. It is unfortunate that there have been delays due
to weather and labor availability and performance. Your
completed home will be of highest quality and workmanship.

I have recelved letters stating that you want to
terminate vyour contract. I understand your frustration with
the length of time of construction and vour concern about
some framing construction errors. The framing errors were
corrected In a professional manner. It would be a shame to
not close on the house at this point.

Your new home will be ready for a final walk thru on
February 18th . It is important for you to do this walk thru
to prepare for closing. Should you not contact us to do this
walk thru and refuse to close, then Finke Homes will consider
you in default of your contract and retain all monies paid by
you in accordance with paragraph 9(d) of your contract. If
vyou have any questions about this please call me at 586-7583.

Sincerely,

. Tk e

Ted Seiter,
Vice President

EXHIBIT

iIBII



COMMONWEALTH OF KENTUCKY
BOONE CIRCUIT COURT

-----

SUSAN WERNER, et al AR PLAINTIFFS
L RV
V0
PAT GUTZEIT cLEnk
FINKE HOMES, INC. %%ONE CIRCUT e - .ouprg DEFENDANT

R S By 2 X o)

ANSWER

Comes now the Defendant, FINKE HOMES, INC., by and through
Counsel, and for its Answer to Plaintiffs’ Complaint filed herein,
respectfully state as follows:

FIRST DEFENSE

1. Plaintiffs’ Complaint fails to state a claim upon which
relief may be granted.

SECOND DEFENSE

2, That this answering Defendant admits the allegations
contained in paragraphs 1, 2, 3, 4, 6, 7, 8, 9, 11, 13, 15 and 17,
of the Complaint filed herein.

3: That this answering Defendant denies the allegations
contained in paragraphs 5, 10, 12, 14 and 16 of the Complaint filed
herein.

Respectfully submitted,

ADAMS, BROOKING, STEPNER,
WOLTERMANN & DUSING

8100 Burlington Pike

P.O0. Box 576




CERTIFICATE OF SERVICE

I hereby certify that on this 28, day of March, 1997, a true
1 correct copy of the foregoing was mailed, by regular U.S. Mail,
stage pre-paid to the following counsel: David L. Hall, Attorney
r Plaintiffs, 318 West Fourth Street, yvtgm, Ohio 45402.

i %




