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ROBERT SARGENT, et al

PLAINTIFFS

VS.

FINKE HOMES, INe.
3180 Burlington Pike
Burlington, Kentucky 41005

J a/;.J
[/yjtL '

DEFENDANT

Serve Registered Agent:
George Finke
3180 Burlington Pike
Burlington, Kentucky 41005

COMPLAINT WITH JURY DEMAND

Plaintiffs,ROBERTandMARY SARGENT,through counsel and for their cause of action states

as follows:

PARTIES

1. ThePlaintiffs,ROBERT and MARY SARGENT,are residents of Independence, Kenton

County, Kentucky, and the owners of a single family dwelling located at 4914 Corn Row Court,

Independence, Kentucky.

2. Defendant,FINKE HOMES INC., is a Kentucky Corporation, whose statutory agent is

George Finke, 3180 Burlington Pike, Burlington, Kentucky 41005.

JURISDICTION

3. The Court has jurisdiction over this case under KR.S. 23A.OIOand 24A.120, since the

amount in controversy exceeds the sum of $4,000, exclusive of interest and costs, and because the

Complaint seeks equitablerelief



4.

FACTS

On or about March 15, 1996, the Plaintiffsand Defendant Finke entered the agreement

attached as Exhibit A, for the purchase of a residence to be located at 4914 Corn Row Court,

Independence, Kentucky.

5. DefendantFinkeHomes Inc.,warrantedin AttachmentA and otherwise that the residence

was constructed in a good and workmanlike manner, and warranted that the construction was free of

defectsin materialandworkmanship, and obligated itself to repair any defects not fulfillingthe terms of

the agreement.

6.

the residencecontaineddefectsin materialand workmanship, and otherwise constructed in breach of the

The abovereferencedresidencewas not constructed in a good and workmanlike manner,

parties agreement.

7.

defects in material and workmanship, and the Defendant has refused these reasonable requests.

That Plaintiff has requested Defendant Finke Homes from time to time to repair the

8. As a result of the extent of the defects in material and workmanship, and the refusal of

DefendantFinketo honor its warranty contained in Exhibit A, the warranty contained in that agreement

has failed in its essentialpurpose.

9. As finallyconstructed by the Defendant Finke, the residence described in Paragraph 6

contained several building code violations, including but not limited to failure to properly install the

foundatioridrainpipe,whichcaused the drain for the foundation to function improperly, failure to seal

betweenthe basementfloor and the wall joint, and failure to properly seal the basement walls to outside

wall adjoiningthe livingroom wall to prevent water leakage.

10. In addition, the purchase agreement referred to the above Defendant, Finke Homes,

would havea landscapingcompanyplanta TrinityPear Tree or a Cleveland Select Pear Tree on the said

lot which the premiseswas constructed.

11. DefendantFinke has failed to fulfillthis obligation to plant the above referenced tree on

the lot which the premiseswas constructed.
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12. That DefendantFinke, in developingother lots adjacent to and in the vicinity of the real

estate owned by the Palintiffs, did cause an unnatural increase in the amount of water coming upon the

Plaintiffs'propertyand, as a result has caused erosion and permanent damage to the Plaintiff's property.

13. In addition, following the purchase of the above premises by the Plaintiff's, Defendant

Finke removed all the top soil ITomthe premises and subsequently sold it, all without the Plaintiffs'

consent.

CLAIMS FOR RELIEF

COUNT ONE

PROPERTY DAMAGE

14. By reason of the breach of the agreement and negligent construction of the premises as

describedabove by the Defendant Finke Homes, the Plaintiffs have been damaged in excess of $4,000,

in an amountto be determinedby the Court, consistingof the purchase price of the above residence, the

loss of equityin its investment since the date of purchase, the cost of repairs sincethe date of purchase,

and in other material respects.

COUNT TWO

CONSUMER PROTECTION

15. The property described above was purchased by the Plaintiffs primarily for personal,

familyandhousehold purposes.

16. The conduct of the Defendant Finke described above constitutes a violation of KRS

367.110, et seq., for which Plaintiffs are entitled to actual damages, costs, and attorneys fees.

COUNT THREE

MISREPRESENT ATI0 N

17. As a result of the misrepresentations described above, Defendant Finke has caused

Plaintiffs damages in excess of $4,000, in an amount to be determined by the Court, consisting of the
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differencebetween the value of the property as purchased and the value of the property as represented

by the Defendant.

COUNT FOUR

TRESPASS

18. The conduct of Defendant Finke described in paragraphs 12 and 13 above constitute a

trespass to the Plaintiffs'property, causing damages in excess of $4,000, in an amount to be determined

by the Court.

COUNT FIVE

RESCISSION

19. In addition to the above damages, the parties were induced to enter the contract by the

false and misleadingrepresentations of the Defendant, and as a consequence of those representations,

there was no agreement between the parties, the contract was void, and the Plaintiffs are entitled to

rescission ofthe purchase contract and consequentialdamages by virtue of the misrepresentations.

COUNT SIX

EMOTIONAL DISTRESS

20. In additionto the damagesto the property described above, Defendant Finke has caused

the Plaintiffs' severe emotional distress as a result of living in the above premises in unhabitable

conditions for a period of approximately one year.

COUNT SEVEN

PUNITIVE DAMAGES

21. All of the conduct of the Defendant Finke described above was performed with

oppression, fraud and malice toward the Plaintiffs. As a result of all of the above, the Plaintiffs are

entitled to an award of punitive damages in an amount to be determined by the Court.
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WHEREFORE,the Plaintiffspray for compensatory and punitive damages to be determined by

the Court, for an award of attorneysfeesand costs, and for any and all other relief to which they may be

entitled and demand a trial by jury.

Respectfully Submitted,

J

<- . /~JJ {~) I I

CHARD W. ERP CK
333 Scott Street, Su OO-C
Covington, Kentucky 41011
(606) 261-3779
Attorney for Plaintiffs

Il/
~-

CR:J ~~ )
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/ - aAlztL - '- 7Ca_~
I CIA L. THO S KBA# 85157

27 East Fourth Street
Covington, Kentucky 41011
(606)291-8200
Attorney for Plaintiffs
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AGREEMENT between Burllnglon Estales, Inc., hereinafter called "Seller" and

SALES AGREEMENT

7. Selllement. Aftor compleHon 01 conslrucHon in accordance wllh this Agreemenl
setHement shall take place on a dale and al a piace 10be selected by Seller on not less
than ten (10) days noHce to Buyer. Upon payment by Buyer 01 Ihe balance due Seller

J OD 1'\ ) and e~penses of setHemant and all proper fees and charges In connection wllh II,
-/ ~ Seller shall convey Ihe property \0 Buyer by Qeneral warranty deed, title to be good

and marketable, free of liens, encumbrances, ~ements (e~cept lor uHllty

$ I" ,-,,00 easements and any olher easements which may be observed by an Inspection 01 the

~ r 00 ~property, assessmenls, and reslrlcHons running wllh the land and common to the-42 ~ subdivision). Possession shall be given to Buyer when Seller receives the balance of$ the purchase price and, prior thereto, Buyer shall have no right \0 enler upon or
occupy Ihe properly wllhoul the wrillen approval of Seller. In the event that Buyer
refuses to setlle at fhe dale specified by Seller In accordance wllh this paragraph,
Seller may, at lis option, hold Ihe Buyer In delaull under paragraph 9, or Seller may
elect. at lis dlscrelion, to e~tend the lime lor settlement for successive periods of 30
days beyond the previously established dale, provided that Buyer pays to Seller a fee
all % 01 the sales price In advance lor each such 30 day extension. Should Buyer not
setlle wllhln an extension period, Buyer shall be In defaull 01 this Agreement under
paragraph 9
R Ca"c~II"I:nn hy Sell",. In tho event lIems 4(d) and 4(0) "annal be oblalnoo In thlrly
days or In Ih' evenllhat Se'ler shall delormln"..ln 0'>1<:1faith anf) lor reasons beyo;,u
lis control, Including any cause specilled In Paragraph 5(a) and Including any pondlng
or declared govornmental moralorlum, thai tho homo purchAsed hereunder cannol be
completed and made available lor occupancy prior tn tho lime provided lor seillement

-
/7obeAI /VI ,S/9ll{;-E~/ (c)

01 +'ltJ~ rlfMwOdb. ~ 7s:J :;t?4('/o..JlI'/£r../ 0<rL? _/ ICy', ~'A/[7 0/4 ;1'-/1'} /r'I/ <,-'/0//
t:..b-~t..IL I~- hereinarter called/"Buyer."
1. Bal'l 01 Agreemlnt. For the consideratIons hereinafter set forth, Seller agrees to
sell and convey and Buyer agrees to purchase, upon the terms and condllions gel forth

Ii

MAl-"A. rl11U-U

in this Agreement. (a) '.he land rJescrlbed AS follows: lot ~

Block-- Subdivision,~4 /' /' it'S--I ~as recorded on a plat filed among Ihe records 01 /<.~ )J

Counfy, Slain of D-. In Plat Book , Pago -.,

toQelher with (b)~ home to be built thereon by Seller according to
Seller's C U:5 rn p/4AJ

Plan, Set - ~. 607) Alternate CvS4,7""-in a workmanlike manner substantia y In accordance with plans and speclflr...llons
which have been reviewed by Buyer (collectively called "property").

Model homes, If any. and any advertising or promotional materials used or
displayed by Seller are for display purposes only and are not Ihe basis 01 the bargain
bel ween Seller and Buyer. The obligations of Seller under Ihls Agreement shall be
determined solely by reference \0 the

~
ns

~~
d edflcallons (refarred 10above) and

the lerms 01 this Agreem~~~:.1 J. \.1)

2. Sa'" Price and Sc:h8du~ry"'.n I. '" Ice 01 th~~~U{(nd lot Including all
OPllo~lltemSIl"ledbeIOWI" ..,IOOO,~o.}~~. $ /q~ '7'16
The sales price Is payable as lollows:

(a) Cash earnest money due upon signing 01
this Agreemenl the receipt QIwhich is I ~ I H {'
hereby acknowledged lJ.'j...:r.vy../ ,.,..c,. ~...., """

(b) Additional cash payment on or before C> Afive days after receipt of loan approval. 'fl." ;;I. . ."ylhI.~~..J.t
JXvV'\ . U,..} C (0 5"V

jV(~'(C)'Other - ... '---ro-J" e.........
(d) Balance due upon settlement to be paid

by a cashier's check or a check. horn
a tItle company approved by Seller. . . . . . . . . /5, 7flJ

$ /

~bna~ ;'.~i Optl°f'vlte";{;;;~ ';J;/saSi~r.~ i%'~1v 1.- - .-- ...--..-

- Sub)f (: f- 10 ;5 L)'-t/) obiT-.O\./J"I~C.,,.r-oUtN (A. -,.u.. Lv d1~ h / 1/ ) ..,,)I /.f /. "J1'-I

shall be provided by Seller. Seller agrees that such uncompleted Items shall
be completed as soon as weather conditions permit.

Any lIems determined to reQuire corrective action as a result of the Pre-settle-
ment Inspection conducted by Seller and Buyer will be completed as soon as
is pracllcal. but Is nol cause for delaying settlement If all olher conditions of
Ihls contract have been lulfilled.

(d) In the event that Seller is unable 10oblaln Ihe materials specified on the plans
or specIficatIons or the Items shown on the selection sheels through reason.
able sources of supply, Seller shall have the right 10 substltule materials of
similar pattern and design and substAnlially oQuivalenf Qualily.

(e) The locatIon and ground elevation 'Jf the home on the lot and Ihe necessity, If
Any, tr ,!",nrse the olAn 0' t"e h"">,, 10)e"oI0"" t<Jth~ e,j~~hg :01co~t~Lr3 ai oj
to be d",terrnlned by Seller at Its sole discretion.

(f) Seller may remove such troos from the 101as It deems necessary 10 construct
the home and It shall nol be responsible for any damage to or destruction of
remaining trees during or resulting from the process 01 conslrucllon.

(g) Soller reserves the rlghl to makechangOsin plans Rnd specific/IIIons sololyfor
the purposes 01 mochRnlcal IMlallRllons, hulldlng codo requlremenls, and
normal nrchltoclurAI doslgn Irnprovomonls sllhso'luent 10 the dAle 01 this
Agloomnnt.

6. Closing Cosh/Settlement Cherges/Prepaldt. All closing costs/settlement chArges
Including bul not IImlled to all conveyance fees, transler la~es, recording fees)
prepaid lIems (Including bul not limited to mortgage Insurance premiums, prepaid
fire and hazard Insurante premiums. prepaid roal estale taxes, and prepaid interesl
on the mortgage), and all other lender-required feos and charges shall be paid by

Buyer excel/te lollowlh.:ems, If any, 10 be paid by Seller: ~ h'~ r f/'4,/ d °/~ /-/~ () f' t!J1'<5/ '
£JLf7.A.s" ,B\.Jirr> GhlJ)'~



COMMONWEALTH OF KENTUCKY
KENTON CIRCUIT COURT

FOURTH DIVISION
CASE NO.: 97-CI-OO486
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ROBERT SARGENT, et al
"V ..,' . . ---.....

'-~ -=_:_-"'--PLAi-NTi'FF S

v.

FINKE HOMES, INC. DEFENDANT

ANSWER

Comes now the Defendant, FINKE HOMES, INC., by and through

Counsel, and for its Answer to Plaintiffs' Complaint filed herein,

respectfully state as follows:

FIRST DEFENSE

1. Plaintiffs' Complaint fails to state a claim upon which

relief may be granted.

SECOND DEFENSE

2. That this answering Defendant admits the allegations

contained in paragraphs 1, 2, 3 and 4 of the Complaint filed

herein.

3. That this answering Defendant admits the allegations

contained in paragraph 5 of the Complaint filed herein, in that a

warranty is contained in the contract. the language of which is set

out in the contract.

3. That this answering Defendant denies the allegations

contained in paragraphs 6, 7, Bt 9, 10, 11, 12, 13, 14, 15, 16, 17,

18, 19, 20 and 21 of the Complaint filed herein.

1
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THIRD DEFENSE

4. That this answering Defendant specifically raises and

relies upon the affirmative defenses of accord and satisfaction,

contributory negligence, estoppel, failure of consideration,

laches, paYment, release, statute of fraud, statute of limitations

and waiver.

5. That this answering Defendant expressly reserves the

right to raise and rely upon additional affirmative defenses,

should same be known to exist through ongoing discovery and

investigation conducted herein.

FOURTH DEFENSE

6. That Plaintiffs' claim for breach of contract is

expressly barred by the Doctrine of Merger.

FIFTH DEFENSE

7. That Plaintiffs' claims based upon alleged violations of

the applicable building code are expressly prohibited, inasmuch as

Plaintiffs have refused and continue to refuse to permit Defendant

the opportunity to enter the premises, inspect the purported

building code violations and to repair and/or replace said alleged

violations.

SIXTH DEFENSE

8. That the damages complained of by the Plaintiffs, if any,

which this answering Defendant specifically deny, were proximately

caused by the negligence of the Plaintiffs and/or a third party,

and not that of the Defendant, and by reason thereof, thE



Plaintiffs are barred from any recovery from this answering

Defendant.

SEVENTH DEFENSE

9. That the Plaintiffs herein have relied upon and asserted

alternative remedial rights, inconsistent and not reconcilable with

each other, by virtue of conflicting claims for recovery of

damages, as well as for rescission of the Purchase Contract.

Therefore, Plaintiffs should be directed to elect one (1) of these

inconsistent remedies under which to proceed herein.

EIGHTH DEFENSE

10. That at no time relevant hereto did this answering

Defendant act, either intentionally or with willful disregard for

the well-being of the Plaintiffs, in such a manner as to cause

Plaintiffs emotional harm and/or distress, nor did this answering

Defendant act with such negligence so as to cause such emotional

harm and/or distress. Therefore, Plaintiffs' cause of action for

emotional distress should be dismissed.

NINTH DEFENSE

11. That at no time did this answering Defendant

unreasonably, seriously or significantly invade or interfere with

Plaintiff's use, benefit and enjoyment of their residence.

Therefore, Plaintiff's cause of action for nuisance should be

dismissed.

TENTH DEFENSE

12. That at no time relevant hereto did this answering

Defendant act with oppression, fraud and/or malice toward the



Plaintiffs, nor have the Plaintiffs' alleged facts with sufficient

specificity to support any cause of action as to such contentions.

Therefore, any claim by Plaintiffs for punitive damages herein

should be dismissed.

WHEREFORE, this answering Defendant prays as follows:

1) That the Plaintiffs' Complaint be dismissed, with

prejudice.

2) For all of its costs and attorneys fees incurred herein;

and

3) For any and all other relief to which it may appear

entitled.

Respectfully submitted,

ADAMS, BROOKING, STEPNER,
WOLTERMANN & DUSING
8100 Burlington pike
P.O. Box 576
Florence, K~tucky

/

CERTIFICATE OF SERVICE

I hereby certify that on this .28-1:1:..day of March, 1997, a truE

and correct copy of the foregoing was mailed, by regular U.S. Mail,
postage pre-paid to the following counsel: Richard W. Erpenbeck,
Esq., 333 Scott Street, Suite 300-C, Covington, Kentucky 41011;,?nc
Marcia L. Thomas, Esq., 27 E. Fourth Street, C9vington, Ke~~ckJ
41011.


