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COMPLAINT WITH JURY DEMAND

Now come the Plaintiffs, Stephen and Christy Nelson, by and through counsel, and for

their Complaint state as follows:

1. At all times relevant hereto, the Plaintiffs were residents of the Commonwealth of

Kentucky.

2. At all times relevant hereto, the Defendant was a corporation organized and

conducting business in the Commonwealth of Kentucky.



I

I' 3. This Court has personal and subject matter jurisdiction over this claim in that the

.~cts complained of herein were committed within tlrisCommonwealth. Venne is proper in that
he Defendant's conduct giving rise to Plaintiff's Complaint occurred within this county.

COUNT I - BREACH OF CONTRACT

4. On or about November 12, 2002, the Plaintiffs entered into a Sales Contract

KContractattached as Exhibit A.) with the Defendant wherein the Defendant was to construct a

single family residential home at 7728 Falls Creek Way,Burlington, Kentucky 41005

(hereinafter "home") in exchange for payment by the Plaintiffs of$145,795. Plaintiffs' home

was to be constructed by the Defendant consistent with the Sales Contract, all applicable local

and state building codes, and in a workman-like manner.

5. The Plaintiffs' home was constructed by the Defendant with the Plaintiffs

obtaining occupancy on April 11,2003.

6. .Subsequent to their occupancy, the Plaintiffs notified the Defendant of

deficiencies with the construction of their home. The Defendant has failed to take corrective

remedial measures. Defendant is in breach of contract for failing to construct the Plaintiff's

home consistent with the underlying Sales Contract, failing to satisfy all applicable local and

state building codes, and by failing to construct the home in a workman-like manner. Said

deficiencies include, but are not necessarily limited to, the following:

1. Garage floor slopes away from garage door opening in violation of applicable
codes;
Water seepage in the basement;
Various cracks in concrete;
Sunken concrete walkway;
ront porch bas puUooaway from s

Fireplace lacks the required insulation;
Drywall patched improperly or not repaired;
Interior floors sag; and
Concrete in driveway and backyard slab is pitted.

2.
3.
4.

6.
7.
8.
9.



7. As a result of Defendant's breach, the Plaintiffs have suffered a diminution of

Nalueoftheir property. The costs of repair of these deficiencies exceed the minimum

.urisdictional requirement of this Court.

COUNT II - NEGLIGENCE

8. Plaintiffs reiterate each and every allegation contained in paragraphs I through 7

as if fully rewritten herein.

9. The deficiencies of Plaintiffs' home and damages incurred by the Plaintiffs

outlined in Paragraphs 6 and 7 above is the direct and proximate result of Defendant's negligence

in failing to construct the Plaintiff's home in an acceptable workman-like manner.

COUNT III - VIOLATION OF BUILDING CODES

10. Plaintiffs reiterate each and every allegation contained in paragraphs 1 through 9

as if fully rewritten herein.

11. The Defendant's construction of Plaintiffs' home has failed to comply with all

applicable local and state building codes including, but not necessarily limited to, improper

drainage of the Plaintiff's garage floor which improperly slopes at a grade away from the garage

door opening.

12. As a result of Defendant's failure to comply with the applicable building codes,

the Plaintiffs have suffered a diminution of value of their property with the costs of repair

exceeding the minimal jurisdictional requirement of this Court.

WHEREFORE, Plaintiffs demand judgment against the Defendant in an amount to be

determined by a jury, attorney fees, costs, interest, and all other relief to which they may

otherwise be entitled.



Respectfully submitted,

~l{(;({lal iii1;U LU\j"----
MICHAEL J. SCHULTE
127 E. Third Street
Covington, KY 41011
(859) 291-9181
Attorney for Plaintiffs

JURY DEMAND

Plaintiffs hereby demand a trial by jury.
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STEPHEN NELSON, ET AL. PLAINTIFFS

v.

FINKE HOMES, INc. DEFENDANT

ANSWER

Comes now the Defendant, FINKE HOMES, INC., through counsel, and for their

Answer to the Complaint, state the following:

FIRST DEFENSE

Plaintiffs' Complaint fails to state a cause of action upon which relief may be

granted.

SECOND DEFENSE

The Defendant hereby incorporates by reference and further would rely upon, all

defenses wnich would become available during discovery and/or due to a change in the

law.

THIRD DEFENSE

The Defendant specifically reserves the right, in accordance with Kentucky Rule

of Civil Procedure 15.02, to amend her pleadings to conform with discovery or evidence

at trial, or for purposes of asserting any counterclaim or crossclaim.



FOURTH DEFENSE

Defendant asserts the affirmative defense that Plaintiff has failed to mitigate their

damages. Plaintiff cancelled an appointment whereby Defendant's agent was to make

repairs to the home, and subsequently filed this lawsuit.

FIFTH DEFENSE

Defendant asserts the affirmative defense of Breach of Warranty. There is a

warranty that covers the home, and Plaintiffs have failed to cooperate with Defendant to

allow any necessary repairs to be made, ;mdhave thus breached their warranty, and are

not entitled to any damages.

SIXTH DEFENSE

Breach of Warranty. Defendant states that Plaintiff has failed to follow the terms

of their Warranty, namely that Plaintiffs failed to go through the "Conciliation Process"

and the "Arbitration Process" as detailed and agreed to by Plaintiffs in the Warranty. This

lawsuit is, thus, premature and in violation of the Warranty.

SEVENTH DEFENSE

Without waiver of the foregoing, and in answer to the allegations contained in

Plaintiffs' Complaint, Defendant states as follows:

1. Defendant admits the allegations contained in paragraphs 1,2,3,4, and 5.

2. Defendant denies the allegations in paragraph 6, 7, 8, 9, 10, 11 and 12.



WHEREFORE, the Defendant prays as follows:

A. For dismissal of Plaintiff's Complaint;

B. For their costs expended herein; and

C. For any and all relief to which Defendant may appear to be entitled.

Respectfully Submitted,

~.,

~ K. SCOTT KBA 89114

Attorney for Defendant
211 East Fourth Street
Covington, KY 41011
(859) 491-1011
fax (859) 491-0549

CERTIFICATION:

I hereby certify that a copy of the foregoing Answer was provided to counsel for
Plaintiff, via fax and/or personal delivery to the Hon. Michael J. Schulte, 127 E. Third

Street, ~vin Wo, Y 41011~n this the 30" day ofJanuary, 2004.
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